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STATEMENT OF THE | SSUE

The issue to be resolved in this proceedi ng concerns

whet her the Petitioner was unlawfully discrim nated agai nst on



the basis of her sex in violation of the provisions of Chapter
760, Florida Statutes, cited bel ow

PRELI M NARY STATEMENT

Thi s cause arose upon the filing of a charge of
discrimnation by the Petitioner with the Florida Conm ssion on
Human Rel ati ons (Conm ssion). The charges were filed
Novenber 25, 1998, and after nore than 180 days el apsed the
Petitioner filed an Election to Wthdraw the Charge and file a
Petition for Relief to proceed with an adm nistrative heari ng,
as provided for in Section 760.11(4)(b), and (8), Florida
Statutes, thus electing to proceed to the D vision of
Adm ni strative Hearings to advance her cause.

The case was transmtted to the Division of Adm nistrative
Hearings and ultimtely assigned to the undersigned
Adm ni strative Law Judge. The cause canme on for hearing as
noti ced and at the hearing the Petitioner called witness Gary
G een and herself as her wi tnesses. She noved 11 exhibits and
had 11 exhibits admtted into evidence at the hearing. The
Respondent, Phoeni x Transport and Services, Inc. (Phoenix)
called as witnesses Andrea H Wite, Gary Geen and Ernest D.
English. Phoeni x noved and had admtted 16 exhibits into
evi dence. Upon concl usion of the proceedi ngs the parties
ordered a transcript thereof which was duly filed with the

Di vision of Adm nistrative Hearings and the parties tinely



subm tted Proposed Reconmended Orders which have been consi dered
in the rendition of this Reconmmended Order.

FI NDI NGS OF FACT

1. Phoenix is a fenal e-owned and nmanaged conpany, engaged
solely in contract carriage of mail for the United States Postal
Service (USPS). Phoenix contracts with the USPS based upon a
schedul e. Phoeni x guarantees the operation of the contract in
accordance with the published schedule, including a tine
schedule. Al drivers are required to neet the schedul ed
requi rements of the portion of the contract they are operating.
It is considered a "loss of service" under this contract if a
driver fails to arrive and pick-up the mail shipnment for a
particular day or time on the schedule. A loss of service is
extremely critical to the conpany because it can result in a
| oss of the contract which would be potentially fatal to the
conpany's conti nued exi stence. Consequently, under the
conpany's witten policy, distributed in a handbook to the
enpl oyees, including the Petitioner, a |loss of service due to
driver error or negligence is considered grounds for imrediate
di sm ssal

2. The Petitioner, Martha Freeman, was enpl oyed by Phoeni x
as a USPS nmail transporter or truck driver from February 4,
1997, through Decenber 18, 1997. Shortly after begi nning

enpl oynent wi th Phoeni x, the Petitioner hit a stationary object



whi l e operating one of Phoenix's vehicles in a term nal area.

On April 17, 1997, in accordance with its witten policy,
Phoeni x sent the Petitioner a |letter enclosing invoices for
damage to her truck, nunber 1539. The damage had been caused by
the Petitioner and the letter inforned the Petitioner that the
Phoeni x company policy provides that in cases of driver error
the driver is responsible for the cost of repair. The letter
infornmed the Petitioner that the total cost of the damages was
$405. 23. Phoeni x requested that the Petitioner execute an

aut hori zation formall owi ng Phoeni x to deduct $50.00 per pay
period for the purpose of reinbursing Phoenix for the damages to
the truck. The Petitioner executed that authorization.

3. The authorization was executed in accordance with
Phoeni x' s policy handbook which states: "Danage to Phoeni x
vehicles due to the inefficiency, negligence or deliberate
intentions of the driver will be the driver's financi al
responsibility,” and that Phoenix "will not tolerate such
actions as hitting a stationary object."

4. On March 20, 1997, the Petitioner signed a policy
handbook recei pt verification in which the Petitioner states
t hat she received, read and understands the policy set forth in
t he policy handbook.

5. The policy set forth in the policy handbook, including

the policy for damages caused to conpany vehicl es by conpany



enpl oyees, have al ways been enforced equally anong nmal e and
femal e enpl oyees. The Petitioner, in fact, was treated no
differently than mal e co-workers in instances invol ving damage
to conmpany vehicles. Specifically, on June 12, 1997,

Novenber 13, 1997, and May 4, 1998, Phoenix sent letters to the
Petitioner's male co-workers Ron Austin, Janes Long, and Lew s
Rabun, citing those enpl oyees for danages caused to conpany
vehi cl es by those enpl oyees and inform ng themthat they would
be hel d accountabl e and responsi ble for such damages.

6. On August 12, 1997, the Petitioner was placed on a two-
day suspension w thout pay and on a 30-day probation period for
failure to foll ow conmpany mai nt enance procedures. Specifically,
she failed to maintain the conpany vehicle she was using to
transport mail. The policy handbook provides that failure to
have a vehicle repaired or serviced as instructed is an
infraction subject to three days' suspension w thout pay.

7. On Decenber 16 and 17, 1997, the Petitioner failed to
make scheduled mail runs resulting in a |oss of service under
the terns of the contract. Because of this the Petitioner was
term nated from enpl oynent.

8. The Phoeni x policy handbook provides that a failure to
make a scheduled run, resulting in a loss of service, is an
infraction subjecting an enpl oyee to i Mmedi ate dism ssal. The

pol i cy handbook specifically provides:



A |l oss of service occurs when the schedul ed
contractor does not make the schedul ed run
and the mail is either noved by another
contractor, or by the USPS. This infraction
is highly detrinental to the integrity of
the contract and may, in fact, cause the
contract to be pulled. Phoenix enpl oyees
are expected to do everything within their
power to avoid a |loss of service. A |oss of
service due to driver error or negligence is
subject to i medi ate di sm ssal .

9. The Petitioner did not present any evidence that the
m sconduct for which she was term nated, specifically her
failure to make schedul ed runs on the days in question, which
resulted in | osses of service, was simlar too or identical to
conduct engaged in by any other enployee who had not been
di schar ged.

10. On Novenber 25, 1998, the Petitioner filed a Charge of
Discrimnation with the Comrission. |In the charge, the
Petitioner alleged that (1) she was not treated the sane as nal e
co-workers by her Supervisor, Ernie Craig; (2) that she was
asked sexually rel ated questions by Ernie Craig; (3) that Ernie
Crai g made her pay for things that happened under nornm
ci rcunst ances for which he did not nmake nmal e enpl oyees mnake
paynent; (4) that Ernie Craig spoke to her in a hateful, angry
manner and did not talk to nmale enpl oyees in the sane manner;
(5) that Ernie Craig was told about a co-worker who "stal ked"

her and that he nade fun of her, made |ight of the incident, and

never reported the incident; (6) that Ernie Craig nmade her | ose



two days of work and put her on 30 days' probation concerning a
phone conversation; and (7) that she was fired when she asked
Ernie Craig to stop yelling at her.

11. The Petitioner clains that her Supervisor, Ernie
Crai g, asked her on one occasion if she was celibate and al so
attenpted to kiss her on one occasion. She also clainms that a
co-wor ker, Janmes King, used an expletive and made an of f ensi ve
gesture toward her on one occasion and that Ernie Craig and co-
workers Gary Green and Ernie English joked about the incident in
the Petitioner's presence.

12. The testinony of Gary Geen, Ernie English, and Andrea
Wiite (owner), shows that Ernie Craig did not treat the
Petitioner any differently than he did other enployees, in terns
of discipline, nor by maki ng her pay for things that he did not
make nmal e enpl oyees pay for. The evidence does not show that
Ernie Craig was ever told about any co-worker who all egedly
stal ked the Petitioner and none of the enployees who testified
were aware of any stal king incident involving the Petitioner.
| ndeed, the Petitioner did not have a great deal of contact with
M. Craig at work. The Petitioner did not see himvery much on
a day-to-day basis nor speak to himon the phone on frequent
occasions either. The evidence shows that the Petitioner was
able to performher job properly during the entire time she was

enpl oyed by Phoeni x.



13. Ernie Craig never physically touched the Petitioner
according to the preponderant wei ght of the evidence. The
al | eged conduct constituting the Petitioner's claimof
discrimnation was related to a hostile work environment even
according to the Petitioner's testinony, just verbal in nature.
The Petitioner never reported any of her discrimnation clains,
| ater contained within the Charge of Discrimnation, to anyone
at Phoeni x.

CONCLUSI ONS OF LAW

14. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. Section 120.57(1), Florida Statutes (2001).

15. The clains of discrimnation filed in this case can be
categorized as hostile work environment; disparate treatnent; or
di scrimnatory discharge clains. Specifically the Petitioner's
claimthat M. Craig asked her sexual questions and that he was
tol d about a co-worker who stal ked her appear to be hostile work
environment clainms. Further the Petitioner's claimthat she was
not treated in the sane manner as her male co-workers and that
M. Craig nmade her pay for things that he did not nmake the nen
pay for and talked to the Petitioner in a hateful manner, appear
to constitute disparate treatnent clains. Finally, although the
Petitioner clainmed that she was fired because she asked M.

Craig to stop yelling at her, the Petitioner appears to nake a



claimfor discrimnatory discharge. These clainms nmust fail,
however, for the reasons delineated bel ow.

Hostil e Work Envi ronnent

16. Sexual harassnent involving a "hostile work
environnent” is based on "bothersone attentions or sexua
remarks that are sufficiently severe or pervasive so as to

create a hostile work environnment." Colon v. Environmenta

Technologies, Inc., 15 Fla. L. Wekly Fed. D34 (MD. Fla.

Novenmber 5, 2001)(citing Burlington Industries, Inc. v. Ellerth,

524 U.S. 742, 751 (1998)). In order to establish a prima facie

showi ng of a hostile environnent involving sexual harassnment, a
plaintiff nmust show. (1) that she belongs to a protected group;
(2) that she has been subject to unwel cone sexual harassnent,
such as sexual advances, requests for sexual favors and ot her
conduct of a sexual nature; (3) that the harassnent conpl ai ned
of was based upon sex; (4) that the harassnent was sufficiently
severe or pervasive as to alter the ternms and conditions of

enpl oynent and create a discrinmnatorily abusive working
environnment; and (5) that the enployer knew or should have known
of the harassnent in question and failed to take pronpt renedi a

action. Colon; CGupta v. Board of Regents, 212 F.2d 571, 582

(12th G r. 2000)(citing Mendoza v. Borden, Inc., 195 F. 3d 1238,

1245 (11th Gir. 1999)).



17. In order to prevail in a sexual harassnment action of
this nature the Eleventh Crcuit requires a Petitioner to
denonstrate that "but for the fact of her sex, she would not
have been the object of harassnment."” Colon (citing Henson v.

Cty of Dundee, 682 F.2d 897, 904 (11th C r. 1982)). Further,

"personal aninosity is not the equival ent of sexual
discrimnation and is not proscribed by Title VIl . . .[T]he
plaintiff cannot turn a personal feud into a sex discrimnation

case."” Colon (citing McCollumyv. Bolger, 794 F.2d 602, 610

(11th Gir. 1986)). In short, Title VII is not a shield against
harsh treatnment in the work place. |1d.

18. In order to prevail on a hostile work environnent
claima plaintiff (petitioner) nust also show that any abuse she
al l egedly suffered was so severe and pervasive as to alter the
terms, conditions, or privileges of enploynent. Colon. Conduct
nmust be extreme to anpbunt to a change in terns and conditions of
enpl oynent, within the context of the anti-discrimnation

provisions of Title VII. Faragher v. Cty of Boca Raton, 524

US 775, 118 S. C. 2275 (1998). The court nust assess whet her
the all eged harassnent is offensive on both subjective and

obj ective levels. Colon. Harassnent is subjectively offensive
when the victimin fact perceived the harassnent to be hostile
or abusive. Id. Harassnent is objectively offensive when a

reasonabl e person woul d have found the all eged harassnent

10



hostil e and abusive. 1d. In determ ning whether the conduct at
issue is objectively severe and pervasive, the court nust | ook
at the "totality of the circunstances.” 1d. The Suprene Court
has established the followng factors for evaluating the
totality of the circunstances: (1) the frequency of

di scrimnatory conduct; (2) the severity of the discrimnation;
(3) whether the conduct is physically threatening or humliating
or a nere utterance; and (4) whether the conduct unreasonably
interferes with the plaintiff's performance at work. 1d.

(Cting Faragher v. Gty of Boca Raton, 524 U. S. 775 (1998)).

These standards for judging hostility are sufficiently demandi ng
to ensure that Title VIl does not becone a general civility
code. Faragher. Properly applied, these standards filter out
conpl aints attacking the ordinary tribulations of the work
pl ace, such as the sporadic use of abusive |anguage, gender-
rel ated j okes and occasional teasing. Faragher. |In this case,
t he evi dence denonstrates that Phoenix's conduct, or that of its
supervi sor and co-enpl oyees, was not so objectively offensive
t hat a reasonabl e person woul d have found the all eged harassnent
hostil e and abusi ve.

19. First, the Petitioner can point to only isolated
incidents in support of her clains of discrimnation. Even if
the Petitioner were to claimthat the conduct constituting her

clainms of discrimnation occurred frequently, the Eleventh

11



Circuit has held that such frequent conduct does not constitute
actionabl e sexual harassnent. Colon (offensive utterances
occurring on a daily basis for three nonths was not objectively

severe and pervasive)(citing Mendoza v. Borden, Inc., 195 F. 3d

1238 (11th Cr. 1999)).

20. Additionally, the Petitioner concedes that the conduct
of Ernie Craig did not actually involve physical conduct or
overt physical threats, if it occurred. Specifically, the
Petitioner admts that Ernie Craig never physically touched her.
She also admts, with respect to the clainms contained within the
charge of discrimnation, that all of the conduct constituting
those clains were verbal acts or words. Courts have rejected
sexual harassnent clainms under circunstances where the
harassment or all eged harassnent involved a nuch greater degree

of physical harmor intimdation. See, e.g., Colon (conduct not

severe or pervasive where a co-work nmade of fensive gestures and
comments, called another co-worker a Mexican expletive that
translates to "bitch,” "whore," or "person paid for sex," called
her stupid, grabbed his crotch, made an of fensive hand gesture
that signified the "f-word" and spit on the floor); Mendoza, 195
Fed. 3d at 1245-52 (conduct not physically threatening nor severe
where supervisor followed plaintiff constantly, staring her up
and down, froze his gaze on the plaintiff's genital area and

made a sniffing notion to two occasions and rubbed his right hip

12



against plaintiff's left hip and touched her shoul der); Shepard

v. Conptroller of Public Accounts of Texas, 168 F.3d 871 (5th

Cr. 1999), cert. denied, 120 S. . 395 (1999)(holding that a

series of "boorish and of fensive" sexual remarks and attenpts to
| ook down the plaintiff's dress, coupled wth repeated touching
of plaintiff's arns over a period of nore than a year, were
insufficient to establish severe and pervasive el enent); Scott

v. Pizza Hut of Anerica, Inc., 92 F. Supp.2d 1320 (M D. Fl a.

2000) (granting summary judgnment for enployer in part because
there was no evidence of physical contact with the
plaintiff)(conduct not severe and pervasive where comments were
made i nvol vi ng honbosexual experiences and jokes inplying that
the plaintiff was a prostitute, co-workers used expletives

t hroughout plaintiff's enploynment, and two co-workers called the
plaintiff a "bitch" and told her that she was bei ng bitchy

because she does not get enough sex). In Wiss v. Coca-Cola

Bottling Conpany, 990 F.2d 333 (7th Cr. 1993) the court held

that a plaintiff's clainms that a supervisor put his hand on her
shoul der at |east six tinmes, placed "I Love You" signs in her
work area, and tried to kiss her once at a bar and twi ce at work
were not sufficient for actionable sexual harassnent. 1In the
instant situation the Petitioner has admtted that Phoenix's
enpl oyees or supervisors' conduct did not involve actual

physi cal contact or overt physical threats. There is no

13



evidence in this case that the conduct of Ernie Craig or other
enpl oyees, if it occurred as described by the Petitioner,

i nvol ved any actual physical contact or physical threats of a
sexual nature or otherwi se and there is no evidence from which
this trier of fact could conclude that a reasonabl e person would
bel i eve that any such conduct created a threat of physical harm
or intimdation.

21. Finally, the Petitioner adnmts that she was able to
performher job for the entire tine that she was enpl oyed by
Phoeni x and that she never reported any of the clains contained
in her Charge of Discrimnation to anyone at Phoenix. There is
no evidence to show that the managenent of Phoeni x | earned of
them ot herwi se. Further, the Petitioner rarely ever saw Ernie
Craig during the regular course of her duties at work. She did
not speak to himon the phone with any frequency and recalled
only three or four occasions when she talked to himby phone. A
reasonabl e person, therefore, could not conclude that Phoenix
unreasonably interfered with the Petitioner's work performance.

22. Accordingly, for the reasons delineated above a
reasonabl e person sinply could not conclude that the
Respondent's conduct was sufficiently severe and pervasive so as
to affect a termor condition of the Petitioner's enploynent.
(Weighing all of the Petitioner's evidence against the four

factors of the totality of the circunstances anal ysis referenced

14



above, a reasonabl e person could not conclude that the

enpl oyer's conduct, if it occurred as described by Petitioner,
was sufficiently severe and pervasive so as to affect a termor
condition or her enploynent). Therefore, the claimfor sexual
harassnment related to a hostile work environnment nust fail.

Di sparat e Treat nent

23. In order to established a prim facie case involving

di sparate treatnent, a fenale enpl oyee/petitioner must show

(1) that she is a nenber of a protected class; (2) that she was
subj ected to an adverse enploynent action; (3) that the enpl oyer
treated simlarly-situated mal e enpl oyees outside of the
plaintiff's classification nore favorably; and (4) that the

plaintiff was qualified to performher job. See Maniccia v.

Brown, 171 F.3d 1364 (11th Gr. 1999). |In this case, the
Petitioner failed to present any evidence that Phoeni x treated
simlarly-situated enpl oyees outside the Petitioner's
classification nore favorably. Contrarily, the evidence
denonstrates that during the entire tinme the Petitioner was

enpl oyed by the Respondent, she was treated exactly the sane as
her mal e co-workers by Ernie Craig and by all other Phoeni x

enpl oyees. Further, the policy set forth in the policy
handbook, i ncl udi ng Phoenix's policy for damages caused to
conpany vehi cl es by conmpany enpl oyees, have al ways been enforced

equal |y anong all Phoeni x's enpl oyees. The Petitioner was

15



treated no differently than her nale co-workers for damages
caused to conpany vehicles and Phoeni x never nmade the Petitioner
pay for any damages that it did not make nal e enpl oyees pay for.
Because the evidence denonstrates that Phoenix treated
simlarly-situated enpl oyees outside of the Petitioner's
classification no differently than the Petitioner herself, the
Petitioner's clains of disparate treatnent nust fail.

24. Further, in order to establish a prima facie case of

di sparate treatment based on wongful term nation, a petitioner
must show that she was replaced by a person outside of the

protected class. Delandro v. Jackson Menorial Hospital,

15 Fla. L. Wekly Fed. D14 (S.D. Fla. QOctober 16, 2001). In
this case the Petitioner did not present evidence that she was
repl aced by a person outside of her protected cl ass.

Therefore, the Petitioner's disparate treatnent clains nust fai
for this reason as well.

Di scrimnatory Di scharge

25. To establish a prina facie of discrimnatory

di scharge, a petitioner nust show (1) that she was a nenber of
a protected class; (2) that she was qualified for the job from
whi ch she was fired; and (3) the m sconduct for which she was

di scharged was nearly identical to that engaged in by an

enpl oyee outside the protected class who was retained. See N x

v. WCLY Radi o/ Rahal | Communi cations, 738 F.2d 1181 (11th Cir.

16



1984). In this case, the Petitioner failed to present any
evi dence that the m sconduct for which she was di scharged was
nearly identical to that engaged in by an enpl oyee outside the
protected class who was retained. This is especially true in
light of the fact that the Petitioner was term nated for her
failure to make two schedul ed runs resulting in | osses of
service, an infraction subject to imedi ate dism ssal. For
t hese reasons, the Petitioner's discrimnatory discharge claim
fails.

26. Moreover, the Petitioner not only failed to establish

the elenents of a prina facie case of discrimnation, but the

Respondent articulated legitimte, non-discrimnatory reasons
for its challenged actions, as shown by the above Fi ndi ngs of
Fact concerning the Petitioner's violating the enpl oynent
policies referenced in the above Findings of Fact which
justified discipline and term nati on, of which enployment policy
she had advance notice by recei pt, and acknow edgnent of

recei pt, of the enployee policy manual. Specifically, the

evi dence shows that the Petitioner was treated no differently

t han any ot her Phoeni x enpl oyees, including the Petitioner's
mal e co-workers, and that the Petitioner was properly discharged
for failing to show up for work on two consecutive occasions
resulting in |losses of service. Having articulated legitimte,

non-di scrimnatory reasons for its challenged actions, the

17



burden then shifted to the Petitioner to denonstrate that the
enpl oyers' proffered reasons for taking actions were actually a

pretext for discrimnation. Thonas v. Dade County Public Health

Trust, 15 Fla.L. Wekly Fed. D1 (S.D. Fla. Septenber 20, 2001).
Further, the ultimte burden of persuasion remains with the

Petitioner at all tines. Texas Departnent of Community Affairs

v. Burdine, 450 U.S. 278 (1981). Here the Petitioner failed to

present any evi dence that the adverse enpl oynent actions taken
were pretextual. Indeed, the legitimte, non-discrimnatory
reason for the chall enged enpl oynent action tends to be borne
out as to its legitimcy when one considers that this enpl oyer
actual ly enpl oyed fermal e supervi sory enpl oyees who supervi sed
mal e enpl oyees, nost notably inits Fort Myers operation, and,

i ndeed, Debbie Baird was in a supervisory position from 1997 to
2001. Significantly, Ernie Craig recommended Debbie Baird for
her pronotion to "Regional Coordinator" for the conpany. Since
there is a dearth of evidence that the all eged adverse

enpl oyment actions taken against the Petitioner were pretextua
then the Petitioner's clains nust fail.

RECOMVENDATI ON

Havi ng consi dered the foregoing Findings of Fact,
Concl usi ons of Law, the evidence of record, the candor and
deneanor of the w tnesses, and the pleadi ngs and argunents of

the parties, it is, therefore,

18



RECOMVENDED t hat the Petitioner's Charge of Discrimnation
and Petition agai nst the Respondent Phoeni x Transport &
Services, Inc., be dismssed inits entirety.

DONE AND ENTERED this 5th day of Septenber, 2002, in

Tal | ahassee, Leon County, Florida.

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with Clerk of the

Di vision of Adm nistrative Hearings
this 5th day of Septenber, 2002.

COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

WIlliamJ. Denius, Esquire

Killgore, Pearlmn, Stanp,
Ornstein & Squires, P.A.

Post O fice Box 1913

Ol ando, Florida 32802-1913

Martha J. Freeman

9337 South Starfish Avenue
Floral Cty, Florida 34436
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Ceci| Howard, General Counsel

Fl ori da Comm ssi on on Hunan Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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